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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/A'bad North/Div-VI/REF/DC/907/P.C./2022-
23 fodfe: 20.2.2023, issued by The Deputy Commissioner, CGST Division-VII,
Ahmedabad North ' .

g afieresdt @7 A9 U4 uar Name & Address

1. Appeliant .
P C Snehal Construction Co.,9th Floor, City Center,Near Swastik Char Rasta,
C.G. Road,Navrangpura, Ahmedabad - 380009 B :

2. Respondent : ‘
The Deputy Commissioner, CGST Division-VIl, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. He!met Circle, Memnagar, Ahmedabad-380052

PIS AR T AN MY T IR oI Bl § & I8 39 ST B Ry gRefy
¥ qATY Y Fer ey Bt adler a1 T SEeT T 9} ahaT B |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

HRE ERER BT G e

Revision application to Government of India :

() P ST Yo AR, 1994 W T s Y waIQ TQ AW @ AR ¥ g
URT BT SU-GRT & YoM RGP & Sid YNE e e 9N, WRd WReR, [
ey, Nrore R, el |, Shiaw g e, wwg AT, 98 Roel ¢ 110001 @Y @ ST
wIRY | : '

)] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

) R A A TN S A ¥ o T w SREN W R WUSTR a7 o wRaEr i
7 fB¥l 9USITR W GEN WUSHIR # AT of S §Y A0 ¥, a7 el 9vsFIR a1 9veR ¥ R
g fBdil B | A (BT woerR F 8 W A ufbar & R g8 w)

(if) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

AT Yo BT YA Y {1 9RG F e (vt @ e B Fafa R we oy

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

Gﬂ%ﬂ?\mlqﬂﬁuﬂmdwﬁw?ﬁﬁmﬁ@;ﬁﬁnﬁewaﬁﬂé%ﬁﬁmﬁﬁﬁ
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ‘

B SeareT Pob (ordier) Femaeh, 2001 @ w9 @ siqiia e gyum dem gu-s ¥ o
iRl ¥ T arew @ ufy sy M e ¥ O we B ofier o-eiy ud ol amdwr @
S—ar ARt & Wl SR e B S Wty | SWd WY Wi 3. ey g & sfwd e
35— H iR B & YT @ W & qrer derR—s A @ uRy o S =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and

- shall be accompanied by two copies each of the OlO and Order-In-Appeal. It

should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

RIASH ades & Wy o8l Wer P4 U6 A WU A1 SO & O W9 200/~ B G
aﬁmaﬂvaﬁﬁawmwwﬁmﬁahooo/— W I YA B S |

The revision application shall be accompanied by a fee .of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees-One Lac. '

T goop, DY ST Yob Ud Qar iy ARIRrSRer & uRy arfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

S SR go SRR, 1944 B GRT 35-41 /363 B afete—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Saafarfad uResg 2 (1) & ¥ 9 AR & I@mar o e, arfiell & wmel § A e,
Y SAGH Yodb U9 WAER ey [rnEeer (Ree) o uRewm adm difowr,

srEFeTaTe 3 2" T, SgHTl Yo ,3RRaT ,FRURATR, 3[gHaIaIG —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than-as mentioned in para-2(i) (a) above. i
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central-Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand

/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form

of crossed bank draft in favour of Asstt. Registar of a branch of any nominate

public sector bank of the place where the bench of any nominate public sector

bank of the place where the bench of the Tribunal is situated.

Ul 3 AW | B T AR BT AHNY BRIT-3 A TS G NG B Y B Bl Yaars
Sa & W far ST @Ry 6 aww & e gy o fF fown e @ o @ forg
TaReife el ~IrfEERT B U Sdiel AT Did TGN PY U G Bar e ¢ |

In case of the order covers a number of order-in-Original, fee for each O.1.0.

~ should pe paid in the aforesaid manner notwithstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the. case may be, is filled to avoid scnptona work if excising Rs. 1 lacs fee of
Rs. 100/- for each. :

Wwa@ﬁwwmamwﬁﬁaﬁamﬁrﬂzﬁsrﬁfﬁﬁafﬁﬁﬁiqamw

e AT A oY enRefy R TR @ emey ¥ Wyl @ e R W w60 T4

1 e Yo fEde TR BT FIRY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled- item of the court fee Act, 1975 as amended. -

sﬂaﬂvw&amaﬁﬁaawaﬂ%mﬁﬁmﬁamﬁﬂmawﬁaﬁmw%ﬁ
Aar 3ob, BT SR Yo Y9 VA el el (GrEifff) fow, 1982 ¥
ffea g1 :

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

A gob, dRG ST Y& QT:I RAgrpR. ey <R (Ree), & ufa ediar &
el § Pl WA (Demand) VG &S (Penalty) &1 10% T4 o1 a1 Sifard ¥ | graifes,

3fHad u;q‘am 10 WW g I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

WB@EW ARIT IS GI?ITfﬁ HEGRUIE maﬁﬂm"(Duty Demanded) -
(i) (Section) TS 11D%5?I'E4'Hﬁ%ﬁﬁ?fﬂﬁf
(i) oo Sede ise o Ry,
(iif) @ﬂé‘c’%%tﬁﬂﬁf%ﬁﬂﬂ6$ﬁ%ﬂ%qﬂﬁr

> %ﬁag'd%amfﬁueﬁujwﬁmﬁ,amﬂ'a@ﬁwﬁ%mﬁaﬁam
e,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

df the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall lnclude
D) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the. Cenvat Credit Rules.

wm%uﬁf arder TTRIGRUr & WHal i8] Yoo ST Job 91 gus faarfea g1 af an i 1 gew
¥ 10% YA TR 3R Wi} Hae gvs Rand 8 99 aUs & 10% YT U @} oI et g |

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” ,
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ORDER IN APPEAL

M/s. P.C. Snehal Construction Co,, 9™ Floor, City Centre, Near Swastik Char Rasta,
C.G.Road, Navrangpura, Ahmedabad-380009 (hereinafter referred to as ‘the appellant’)
have filed the present appeal against the'Order-in—Original No. VII/Ref/DC/907/P.C./

- 2022-23 dated 20.02.2023, (in short ‘impugned order) passed by the Deputy

Commissioner, Central GST, Division-VII, Ahmedabad North (hereinafter referred to as
'the refund sanctioning authority). The appellant were engaged in providing taxable

services and were registered under Service Tax Registration No. AACFP6233AST001.

2. The facts of the case, in brief, are that the appellant were engaged in providing
Construction service to M/s. Torrent Power Ltd. Based on the intelligence a case was
booked by the DGCEI, AZU, as it appeared that the appellant had wrongly availed the
benefit of exemption Notification No.15/2004-ST as amended vide Notification
No0.01/2006-ST dated 01.03.2006 by incorrectly availing 67% abatement from the value
of the"Commercial and Industrial Construction Service” provided, without satisfying the
conditions *of the notification. A notice was therefore issued proposing service tax

- recovery of Rs.38,53,888/- which was adjudicated vide O-I-O No. 36/STC-

AHD/ADC(MKR)/2011-12 dated 14.10.2011. Aggrieved, the appellant filed an appeal and
Commissioner (A) vide OIA dated 10.02.2012, rejected the appeal and upheld the O-1-0.
The appellant challenged the said OIA before Hon'ble CESTAT. Hon'ble CESTAT vide
Order No. A/11094/2022 dated 06.09.2022, set-aside the impugned O-I-A and held the
demand of service tax raised as not sustainable. Consequently, the appellant filed a
refund claim amounting to Rs.36,13,476/-"along with interest of Rs.62,68,819/-. The
refund sanctioning authority vide impugned order allowed the refund of Rs.9,04,000/-
and rejected the remaining claim of Rs. 27,09,333/- and interest.

3. ‘Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant preferred the present appeal on the grounds elaborated below:-

» Hon'ble CESTAT Ahmedabad has vide order CESTAT A/11094/2022 dtd 6

September, 2022 held that before 1" June, 2007, service tax cannot be leviable on

- Commercial and Industrial Construction services ("CICS"). Hence, service tax

amounting to Rs. 27,09,333/- deposited to the credit of the Central governmernit
before 1** June, 2007 is paid under mistake of the law. :

> Refund claim has been filed following the Hon'ble CESTAT Ahmedabad order
CESTAT A/11094/2022 and hence validity of the said refund cannot be
questioned. They placed reliance on the judgment pronounced in case of M/s.
‘Raheja Regency Co- operative Housing Society Ltd. [2022 (12) TMI 601] CESTAT
Mumbai has held that where it is cléar that the appellant cannot be said to be
liable to pay service tax in any manner whatsoever in as much as what was baid
by the appellant was not tax as envisaged under the Finance Act, 1994. Thus, the
amount paid by the Appellant in the given case would not take the character of
tax as service tax levy on "CICS" held as out of the scope of service tax and is
simply an amount paid under mistake of law and hence limitation period

prescribed u/s 11B of the Central Excise Act, 1944—is=just not applicable. The,
& '-eg'fp iodical service tax
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returns is liable to be refunded along with Interest@ 12% from the date of

deposit till date of actual refund to the appellant and impugned OIO needs to be

~ set aside.

> . The refund application filed in given case is for the amount paid under mistake of
law and not for.the refund of the duty paid and hence, the principle of unjust
enrichment is not applicable. The certificate. of the Chartered Accountant
‘mentioning that the above amount has ern paid by the appellant from its own

pocket is submitted. -

» The refund granted was of service tax amounting to Rs. 9,04,143/- was paid on 9"
August, 2010 j.e. during -the investigation proceedings initiated against the
~ appellant. Copy of the challans are submitted. The said refund has been received
on 20" February, 2023. The appellant is eligible for interest on the said refund @
12% for the period from 9" August, 2010 till 20 February, 2023 as per below
~ submission: they placed reliance in the case of M/s. Parle Agro Ltd [2021 (5) TMI
870 - CESTAT ALLAHABAD] wherein it was held that interest is payable on the
amount paid during investigati‘on/audit as well as the amount of pre-deposit and
further such interest is payable @ of 12% per annum, foIIoWing the ruling of
‘Hon'ble Supreme Court in the case of SANDVIKASIA LIMITED VERSUS
COMMISSIONER OF INCOME-TAX AND AOlTHERS {2006 (I) T™MI 55 - SUPREME
COURT].,

4. Personal hearing in the matter was held on 28.07.2023. Ms. Labdhi Shah,
Chartered Accountant, appeared for personal hearing and reiterated the submissions

made in the appeal. She submitted that the levy of Service tax confirmed by the

department was set-aside by the Tribunal. Thgeré_fdre, they had filed an application for
consequential refund of the amount paid adring the investigation. The refund
sanctioning authority has rejected part refund and also has not granted interest on the
amount paid during the investigation. In this regard, she handed over a compilation of
case laws relating to this issue. In view of the same, she requested to set-aside the
impugned order and grant refund to the appellant with interest, '

_ 5. I have carefully gone through the facts of the case, the impugvnecl order passed by
the refund sanctioning authority, submissions made in the appeal memorandum as well
as the submissions made during personal hearing. The issue to be decided in the present
case is as to whether' the refund of Rs.27,09,333/- rejected by the refund sanctioning
- authority, in the facts and circumstances of the case, is legal and proper or otherwise?

6. It is observed that the present refund: is outcome of the CESTAT Order No.
A/11094/2022 dated 06.09.2022 'wherein the .dgmand bf'se_rvice tax raised against the
' éppellant was ‘held as not sustainable. Cm;equéntly, the appellant filed a refund claim
amounting to Rs.i3,6,13,476/-' along with interest of Rs.62,68,819/-. The refund
sanctioning authority vide impugned order allowed the refund of Rs.9,04,000/- and

rejected the remaining-¢
Lot 5%, T 3 ST .

_ of Rs.36,13,476/-/}19$g:msmf€?@ (Rs. 27,09,333/- paid prior to 01.06.2007 through Service

Tax Returns £ Q‘EL; 1 R

iq of Rs. 27,09,3'3.3/-vand interest. He observed that the claim

N




demand plus Rs.3,19,407/- paid d
He further observed that;

6.1

interest on the amount of Rs.9,04,000/- sanctioned. On the findings at Sr. No (a)
the appellant have claimed that the payment of said amount made prior to 1%

a)

b)

Al
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uring pendency of appeal before Hon'ble Tribunal.) .

Hon'ble CESTAT only set-aside the demand under Works Contract as the. said
service came into existence from 01.06.2007. But does not speak about' the
voluntary payment of Rs.27,09,333/- made by the appellant prior. to 01.06.2007
under Commercial and Industrial Construction Service hence question of refund
does not arise. He held that that said claim amount is hit by limitation as the
_payment was made during 05.10.2005 to 03.05.2008, whereas the claim has been
filed on 24.11.2022. He also held that the claim is also hit by unjust enrichment as
the éppellant failed to produce the documents like ledgers or CA. certificate
Justifying that the amount was shown as “receivable”, |

The total amount of Rs.-9,04,0QO/-(i.e. Rs.5,84,736/- paid and appropriated against

the confirmed demand and the amount of Rs.3,19,407/- paid during pendency of

appeal before Hon'ble Tribunal) was considered as pre-deposit by the Tribunal
hence is eligible for refund. ' '

The appellant is seeking refund of Rs.27,09,333/- alongwith interest as well as
above,
June,

2007 was under mistake. They claim that they are therefore eligible for entire refund as
the entire demand has been set-aside by the Tribunal vide Order dated 06.09.2022. On

' the findings at Sr. No (b), the appellant claim that they are eligible for interest as the said

refund has been received on 20" February, 2023, hence are eligible .for interest on the
said refund @ 12% for the period from 9" August, 2010 till 20 February, 2023, in terms of

the decision passed in the case of M/s. Parle Agro Ltd [2021 (5) T™MI 870 - CESTA_T.

ALLAHABAD.

6.2

To examine the issue, relevant portion of Hon'ble CESTAT's Order No.

A/11094/2022 dated 06.09.2022 is reproduced below;

AT PRI The first issue to be decided is whether the services provided by the appellant
are of Works contract service or Commercial or Industrial Construction Service. As
submitted by the-Learned counsel and revealed from the SCN itself no doubt that they
had provided the services along with material therefore, the services are clearly falling
under WCS. As regard the- issue that ‘whether the free supply material needs to be
included in the services - of Commercial or Industrial Construction Service, the issue. s
no longer res- integra as held.by the Hon'ble Supreme court in the case of Bhayana

-Builder Pvt Ltd (Supra) that the value of free supply material need not to be included in

the gross value service in order to avail the benefit of abatement Therefore, as per the . -

fact since the appellant has provided the service along with material their services are
clearly classified, as works contract service. The appellant subsequently started paying
service tax on works contract service which is not disputed by the department The
Works contract service was not taxable prior to 01.06.2007 in the light of the
Hon'ble Supreme Court judgment in the case of L&T Ltd (Supra) therefore, the
demand prior to 01.06.2007 is clearly unsustainable as held b v the Apex Court.

41 As regard the demand under Commercial or Industrial Construction Service

post 01.06.2207 we find that the SCN as well as the adjudication order was passed -

classifying the service under Commercial or Industrial 5 Qn Service whereas the

service of the appellant is classified under work vg@%ﬂaw"‘?@f‘%’ . On this fact the
E> N
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demand raised under Commercial or Industrial Construction Service will not
sustain being proposed and confirmed under the wrong classification whereas the
services are cbrrect{y classifiable under works contract service. On the Issue where
duty demand raised undert the wrong classification this tribunal in the case of Real Value
Promoters Limited (Supra) held that the composite contract cain be Subjected to service.
lax only under works contract service post 01.06.2007 and any demand raised under
CICS/CCS on such composite contracts post 01.06.2007 is not sustainable . In the said
decision the Chennai bench af this Tribunal also- relied upon the judgment in the
-identical cases as under:-

XXX '

XXX

XXX

4.2 As per the above settled position when no demand was raised under Works
Contract Service post 01.06.2007,. the demand ralsed under CICS/CCS will not be
sustained. Sirice we have decided the issue on merit of this case, we are not addressing
ather issues raised by the appellant such as abatement valuation, limitation etc.

5 As per: our above discussion and finding the demand of service tax raised by
the lower authorities is not sustainable, Hence thé impugned order is set aside. Appeal
is allowed with consequential relief. ”

6.3  From the aboveé text, it is clear that Hon'ble Tribunal has set-aside the demand
under Commercial or Industrial Construction Service (CICS in short) as the service o
rendered was Works Contract. Since the Works Contract Service came into effect from
01.06.2007 and as no demand was raised Post 01.06.2007 under Works Gontract, the
entire service tax demand raised by the lower authorities under the impugned order
classifying the same under CICS was set aside by the Tribunal. Thus, I find that any
voluntarily payment made by the appellant under CICS through ST-3 return has to be
considered as a tax liability discharged wrongly under CICS when the same was
subsequently set-aside by tribunal, '

6.4  Further, it is observed that the payment of claimed amount was made during
05.10.2005 to 03.05.2008, whereas the claim has been filed on 24.11.2022. The refund -

- sanctioning authority hence gave a finding that the claim amount is hit by limitation.

I find that in terms of Section 11B, a person can claim refund of duty and interest
before the expiry of one year from the relevant date, The relevant date for each case =
is specified in Explanation-B to Section 11B. Relevant text of Section 11B is

reproduced below:-

SECTION [11B. Claim for refund of [duty and interest, if any, paid on; such dutyj, —
(1) Any person claiming refund of any [duty of excise and interest jf anj/, paid on such
auty] may make an application for refund of such [duty and interest. if any, paid on such
duty] to the [Assistant Commissioner of Central Excise or Deputy Commissioneér of Central
Excise] before the expiry of [one year] [from the relevant date] [fin such form.and manner]
- as may be prescribed and the application shall be accompanied by such documeniary or
other evidence (including the documents referred to in section 124) as the applicant may
- furnish to establish that the amount of [duty of excise and interest if any, paid on such
duty] in' relation to which such refund is claimed was collected from, or paid by, him and
the incidence of such [duty and interest. if an y, paid on such duty] had not been passed on

by him to any other person :

Provided that where an application for refund has been made before the commencement
of the Central Excises and Lstas Laws (Amendment) Act, 1991, such application shall be
deemed to have be Qe iis sub-section as amended by the said Act and the
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same shall be dealt with in accordance with the provisions of sub-section (2) substituted b )%
that Act.]

[Provided further that] the limitation of [one year] shall not apply where any [duty and
interest, if any, paid on such duty] has been paid under protest

/' * A * E3 ]

[(2) If on receipt of any such application, the [Assistant Commissioner of Central Excise or
Deputy Commissioner of Central Excise] is satisfied that the whole or an y part of the [duty

of excise and interest, if any, paid on such duty] paid by the applicant is refundable he ma 2

make an order accordingly and the amount so determined shall be credited to the Fund :

Provided that the amount of [duty of excise and interest, if any, paid on such auty] as
determined by the [Assistant Commissioner of Central Excise or Deputy Commissioner of
Central Excise] under the foregoing provisions of this sub-section shal| instead of
being credited to the Fund, be paid to the applicant, if such amount is relatable to -

(a) -rebate of duty of excise on excisable goods exported out of India or on excisable
materials used in the manufacture of goods which are exported out of India;

(b) unspent advance deposits lying in balance in the applicant’s account current
maintained with the [Principal Commissioner of Central Excise or Commissioner of Central
Excise] :

(c) refund of credit of duty paid on excisable goods used as inputs in accordance with the
rules made, or any notification issued, under this Act

(d) the [duty of excise and interest, if any, paid on such duty] paid by the manufacturer, if . . -

he had not passed on the incidence of such [duty and interest, if any, paid on such duty] to
any other person; : .
(e) the [duty of excise and interest, if any, paid on such duty] borne by the buyer, if he
had not passed on the incidence of such [duty and interest, if any, paid on such duty] to
any other person;

() the [duty of excise and interest, if any, paid on such duty] borne by any other such
class of applicants as the Central Government ma v, by notification in the Official Gazette,
specify . . ’ '

Provided further that no notification under clause (f) of the first proviso shall be issued
unless in the opinion of the Central Government the incidence of [duty and interest, if any,
paid on such duty] has not been passed on by the persons concerned to an y other person.

(3) Notwithstanding anything to the contrary contained in any judgment. decree, order or o

direction of the Appellate Tribunal or any Court or in any other provision of this Act or the
rules made thereunder or.any other law for the time being in force no refund shall be

made except as provided in sub-section (2). -
[Explanation. — For the purposes of this section, -

(A) ‘refund” includes rebate of duty of excise on excisable goods exported out of Indiia or
on excisable materials used in the manufacture of goods which are exported out of India,

(B) “relevant date” means *

[(ec) in cése where the duty becomes refundable as a consequence of judgment.
decree, order or direction of appellate authority, Appellate Tribunal or any court, the

date of such judgment, decree, order or direction;]”
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date of such judgment, decree, order or direction shall be the relevant date. In the
instant case, the refund has arisen consequent to the CESTAT Final Order dated
06.09.2022 and the refund claim was filed on 24.11.2022, which I find is well within the
period of limitation. Hence, the findings of the refund sanctionirig authority that.the.
refund is time barred is not tenable in law, hence set-aside. '

6.5  On the issue of unjust enrichment, refund sanctioning authority has held that the
appellant failed to produce the documents like ledgers or C.A. certificate justifying that
the amount was shown as “receivable”. However, the appellant before the appellate
authority sybrhitted a Certificate dated 10.10.2022, issued by Hardik Kalkar & Associates,

. Chartered Accountant wherein it is certified that the appellant has paid the Service Tax of

Rs.36,13,476/- under CICS from their own pocket and not recovered separately from
service recipient. Based on the Books of Accounts and other relevant documents, it is also
certified that the incidence of tax has not been passed on to any other person. I find that -
such certificate is sufficient to justify that the amount claimed as refund is not hit by

unjust enrichment,

6.6. In view of the above discussion and findings, 1, therefore, find that the appellant is
eligible for the refund of Rs.27,09,333/-. C

7. Another contention raised by the appellant in the appeal is that they are also
eligible for the interest on the amount of Rs.9,04,143/- sanctioned as well as on the
amount of Rs.27,09,333/- paid mistakenly. ’

7.1 | On the amount of Rs.27,09,333/- they claim they are eligible for interest'@12%
- from the date of deposit (ie. 9 August, 2010). They placed reliance on the decision
-passed in the case of M/s. Parle Agro Ltd.-2022/(380) E.L.T. 219 (Tti. - AlL)

7.2 " Interest is governed by the provisions of Section 11BB of the CEA, 1944.

SECTION [11BB. Interest on delayed re.ft_lnds. — if any duty ordered to be refunded
under sub-section (2) of section 118 to any applicant is not refunded within three months
from the date of recejpt of application urider sub-section (1) of that section, there shall
be paid to that applicant interest at such rate, [not below five per cent] and not
exceeding thirty per cent per annum as is for the time being fixed [by the Ceniral
Government, by Notification in the Official ‘Gazette], on such auvty from the date
immediately after the expiry of three months from the date of recelpt of such application
Ul the date of refund of such duty : '

" Provided that where any duty ordered to be refunded under sub-section (2) of section
118 in respect of an application under sub-section (1) of that section made before the
date on which the Finance Bil|, 1995 receives the assent of the President, is not refunded
within three months from such date, there shall be paid to the applicant interest under - -
this section from the date Immediately after three months from such date, till the date of
refund of such duty. - ' C

- Explanation. - Where any order of refund is made by the Commissioner (Appeals),
Appellate Tribunal [, National Tax Tribunal] or any court against an order of the [Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise), under sub-
section (2) of section 118, the order passed by, the Commissioner (Appeals), Appellate
Tribunal [National Tax Tribunal] or, as the case may be, by the court shall be deemed to
be an order Wl he said sub-section (2) for the purposes of this section.]
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7.3 In terms of above provisions, interest shall accrue if the refund is not granted
immediately within three months from the date of receipt of application till the date of
refund of such duty. Further, the explanation to the said section also stipulates that
where any order of refund is made by the Commissioner (A) or the Tribunal, then the
order passed by them shall be deemed to the order passed under sub-section (2) of
Section 11B.

7.4 ltis observed that hon'ble High Court of Judicature at Allahabad in the case of
EBIZ.C;QM PVT. LTD- 2017 (49) S.T.R. 389 (All.) held that;

34. We may also refer here on a Division Bench'’s Judgment of Karnataka High Court
in Commissioner of Central Excise v. KVR Construction - 2012 (50) VST 469 = 2012 (26)
S. IR 195 (Kar) wherein construing Section 118, Court said that it refers to claim for
refund of duty of excise only and does not refer to an 1y other amount collected without
authority of law. That was a case of ‘Service Tax’ and C ourt said as under .-

“Though under Finance Act, 1994 such service tax was payable by virtue of notification,
they were not liable to pay, as there was-exemption to pay such tax because of the

nature of the institution for which they have made construction and rendered services,

In other words, if the respondent had not paid those amounts, the authority could not
have demanded the petitioner to make such payment. In other words, authority lacked
authority to leavey. and collect such service tax. In case, the department were (o

demand such payments, petitioner could have challenged it as unconstitutional and
without authority of law. If we look at the converse, we find mere payment of amount

would not authorize the department to regularize such payment. When once the

department had no authority to demand service tax from the respondent because of its
circular dated 17-9-2004, the payment made by the respondent company would not
partake the character of “service tax" liable to be paid by them. Therefore, mere

payment made by the respondent will neither validate the nature of payment nor the

nature of transaction. In other words, mere payment of amount would not make it a

“Service tax” payable by them. When once there is lack of authority to demand “service

tax” from the respondent company, the department lacks authority to levy and collect
such amount. Therefore, it would go beyond' their purview to follect such amount

When once there is lack of authority to collect such service tax by the appellant, it
would not give them the authority to retain the amount paid by the petitioner,

which was initially not payable by them. Therefore, mere nomenclature will not
be an embargo on the right of the petitioner to demand refund of payment made
by, them under mistaken notion.” .

35. The consensus of the authorities of various High Courts as well as Supreme
Court is that any amount received by Revenue, as deposit or pre-deposit i.e.
unauthorizedly or under mistaken notion, etc., cannot be retained by Revenue
since it has no authority in law to retain such amount and it must be refunded

with interest. -

36. In view of above, we allow the writ petition directing the respondents to refund the
entire amount refundable to the petitioner as a result of Commissioner’s order dated
29-8-2012 with interest at the rate of 12%, per annum, which shall be computed from
the date, after three months of passing of order by Commissioner, till the amount is
actually paid.

In light of the above decision, I find that interest is payable on the amount
mistakenly paid by the appellant from the date of payment as Tribunal in the instant
case has held that the appellant was not liable to pay tax_as there was no levy under
2] @t paid mistakenly by
\?"“-\\"9@‘
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appellant alongwith interest. Further, suchinterest is payable @ of 12% per annum from
the date of such tax paymeht made. S

8. : ComingAto the contention of the appellant that.they are also eligible for interest
© @12% on Rs. 9,04,000/- sanctioned, I find that the adjudicating authority at Para-11.3

has considered the payment of Rs.9,04,000/- as pre-deposit made towards, Section 35F
of the CEA, 1944. The said amount was sanctioned to the appellant on 20.02.2023.

8.1  Hon'ble CESTAT, PRINCIPAL BENCH, NEW DELHI in the case of Allied Chemicals & -
Pharmaceuticals Pvt. Ltd- 2022 (382) E.L.T. 371 (Tri. - Del.) held that Division Bench of

this Tribunal in the case of Parfe Agro Pvi: Limited v. CCE, CGST, Noida -2021 (5) T™I

870-CESTAT Allahabad = 2022 (380) E.LT. 219 (Tri. - All) held that an assessee is entitled

to interest on such pre-deposit on being successful in appeal, from the date of deposit

till the date of refund @ 12% p.a., following the ruling of Hon'ble Supreme Court in the

case of Sandvik Asia Ltd. v. arv-f Pune - 2006 (196) E.L.T. 257 (S.C.).

- 8.2 Considering the above decisions, I findAthat the appellant is liable for interest @

12% p.a. on the amount of Rs.9,04,000/- made as pre-deposit as well on Rs.27,09,333/-
paid mistakenly; from the date of deposit till the date of refund. '

9. " In light of above discussion and findings, I set-aside the impugned order and
allow the appeal filed by the appeliant.

10. Hﬁmmﬁéﬁnﬁwwaﬂﬁﬂaﬁmaﬁ%ﬁﬁﬁmm%l
The appeal filed by the appellant stands disposed off in above terms.
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